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OPINION

JUDGMVENT OF COURT OF APPEALS
REVERSED; JUDGVENT OF TRI AL COURT
REI NSTATED. REI D, J.

This case presents for review the decision of the
Court of Appeals nullifying the deadline for reporting
medi cal incidents fixed by the receiver during the
liquidation of an insolvent insurance conpany. This Court
finds that the receiver was authorized by statute to
term nate coverage and thereby reduce the tinme all owed for
conplying with the terns of the policy regarding notice, and
that the Court of Appeals erred in allowing the claimfor

whi ch notice was gi ven subsequent to the date set. The

deci sion of the Court of Appeals is reversed.

This case arose during rehabilitation and
subsequent |iquidation proceedings of the United Physicians
| nsurance Ri sk Retention Goup (UPlI) by the Conm ssioner of
Commerce and I nsurance, pursuant to the Insurer's
Rehabilitation and Liquidation Act, Tenn. Code Ann. 88 56-9-
101 to 56-9-510 (1994) (the Act). The stated purpose of the

Act is

the protection of the interests of
I nsureds, claimants, creditors and the
public generally, with m ninmum



interference with the nornal
prerogati ves of the owners and nanagers
of insurers,

Tenn. Code Ann. 8§ 56-9-101(d). One statutory neans of

acconpl i shing that purpose is:

Providing for a conprehensive schene for
the rehabilitation and |iquidation of

I nsurance conpani es and those subject to
this chapter as part of the regulation
of the business of insurance, insurance
industry and insurers in this

state.

Tenn. Code Ann. § 56-9-101(d) (7).

The appellee, Dr. Vasudev V. Kul karni, who is a
physi ci an, was the insured under a policy issued by UPI
providing liability coverage for nedical mal practice cl ai ns.
Kul karni insists that the claimwhich is the basis of this
case is covered by the policy issued by UPI. M. Jeanne
Barnes Bryant, receiver for UPlI, contends that the clai mwas
not filed within the time allowed and, therefore, is not
covered. Resolution of the issue requires the application of
the ternms of the policy, the provisions of the Act, and the
notice given by the receiver to the sequence of significant

events.



On Novenber 30, 1991, UPI issued to Kul karni the
medi cal mal practice policy under which the claimis made. It
Is a "discovery" or "clainms nmade" policy rather than an
"occurrence" policy.' The policy provided coverage for
clainms made from January 1, 1992, to January 1, 1993, arising

from "nedical incidents" occurring after March 31, 1987.

On Decenber 9, 1991, within the retroactive
coverage period, Kulkarni treated four-year-old Tomm e L.
Gay, IlIl, in a hospital emergency room This treatnent was
t he basis of the subsequent claimon behalf of Gay that
Kul karni negligently failed to diagnosis Gay's condition of
spinal meningitis, which resulted in the |oss of the

patient's |legs and other disabilities.

On May 1, 1992, upon petition of the Comm ssioner
of Commerce and | nsurance, the Chancery Court of Davidson
County entered an order placing UPI in receivership for the

pur pose of rehabilitation and appointed the appell ant

A "discovery policy" [claim made policy] is one
wherein the coverage is effective if the
negligent or omtted act is discovered and
brought to the attention of the insurer within
the policy term whereas an "occurrence policy"
is a policy in which the coverage is effective if
the negligent act or omtted act occurs within
the policy period, regardless of the date of

di scovery

6B John A. and Jean Appl eman, |Insurance Law and Practice 8§ 4262 (Richard
B. Buckley, rev. ed. 1979).



recei ver.?

On July 16, 1992, upon petition of the
Conmi ssioner, the court entered an order requiring that UP
be liquidated pursuant to the Act. The order provided "that
all outstanding polices and coverage be cancel |l ed on
August 21, 1992," and that the deadline for filing clains and

"proper proof thereof" be July 21, 1993.

On July 24, 1992, the receiver sent a notice to
UPlI policy holders including Kulkarni, advising that UPI was
in liquidation proceedings, that their policies were
cancel l ed effective August 21, 1992, and that all "nedical
i nci dents" nust be reported to the receiver not later than

August 25, 1992.

On August 17, 1992, another notice was sent by the
receiver to Kul karni and other policy holders rem nding them
that UPlI had been placed in receivership on July 16, 1992,
and that their policies were cancelled as of August 21, 1992.
The notice was acconpani ed by a proof of claimformand the
adnonition fromthe receiver that proofs of clainms nust be

filed by July 21, 1993, and, further, that "you nust abide by

The desi gnation of "receiver" rather than "rehabilitator," see
Tenn. Code Ann. 8§ 56-9-303, or "liquidator," see Tenn. Code Ann. § 56-9-
307 has been used throughout this proceeding.



the witten notice requirenents of your policy in order to

have a valid claim"

August 21, 1992, was the cancellation date for
coverage under all outstanding policies subject to
cancel I ation,® which included nmedi cal mal practice

pol i ci es.

August 25, 1992, was the date designated by the
receiver within which all "nedical incidents" were required
to be reported in order to be within the coverage afforded by

t he policy.
In Cctober 1992, Kul karni was notified by counse
for Gay that a claimfor mal practi ce was bei ng made agai nst

hi m based on his treatnent of Gray on Decenber 9, 1991

On Novenber 17, 1992, Gay's attorney gave the

receiver notice of the claim

On Decenber 28, 1992, an action for mal practice

was filed agai nst Kul karni on behal f of G ay.

On January 19, 1993, Kulkarni filed with the

5See Tenn. Code Ann. § 56-9-308.



recei ver a proof of claimbased on the Gray suit, which was

received at the receiver's office on January 25, 1993.

By letter dated January 26, 1993, Kul karni was
notified that his claimhad been deni ed because he failed to
report the nmedical incident involving Gay by August 25,

1992.

Kul karni filed an objection to the denial, as
authorized by the Act. Tenn. Code Ann. 8§ 36-9-327. A
speci al master appointed to hear the matter found that
Kul karni had not followed the required procedure and deni ed
the claimof coverage. The trial court affirmed the report
of the special master. See Tenn. R Civ. P. 53.04(2). The
Court of Appeals reversed, finding that coverage for the

cl ai m shoul d not be deni ed.

The policy on which the claimis based provided
coverage for clains arising frommnedical care provided by the
insured fromMarch 31, 1987, to January 1, 1993.

Consequently, the nedical care provided to Gray on
Decenber 9, 1991, was within that period of tinme covered by

t he policy.

However, the policy required as a condition for



coverage that the claimbe nmade during the policy period or

that the "nmedical incident" on which a claimis based be

reported during the policy period. The policy provides:

"Medi cal

foll ows:

In consideration of the paynent of
premium in reliance upon the statenents
made on the Application and nmade a part
hereof and subject to all of the terns

and conditions of this fi1lit|, the
‘11pi1) agrees with the li1si1¢i as
fol | ows:

To pay all sunms which the [1s11¢1 shal

beconme |l egally obligated to pay as
lt1rigty, subject to the terns,
conditions, exclusions and limts of the
Pility, because of a ltiicil lTroitdent

whi ch occurred while the li1s11t1 was
rendering trofessivntl fervite during
the tolity teriovi and for which [lii1 is
first made against the l1s11tf and
reported to the [t11¢t1] during the

Palicy Periant.

incident” and "claim' are defined in the policy as

“MEDI CAL | NCI DENT" nmeans any act or

om ssion which could or did result in
bodily injury, sickness, disease or
death to one or nore persons for which
damages or services are or _nay
reasonably be expected to be sought
agai nst [an] | nsured.

"CLAIM' neans a demand upon the Insured
for danages or services as a result of
nmedi cal services provided or which
shoul d have been provided by the

I nsur ed.



(Enmphasi s added.) The inportant difference between a nedi cal

incident and a claimis stated in the policy as foll ows:

ASSI STANCE AND COOPERATI ON OF | NSURED

The 1511ttt shall give, by witten
notice to the (11p:1y, information
regarding any (l:i1 nade agai nst the

ltst1red or of any specific circunstances
i nvol ving a particular person likely to

result inaitliii. The notice shal
identify the [h1s1ret and the tliirirt(s)
or prospective t(liirt1t(s) and contain

reasonabl y obtainable information with
respect to tinme, place and circunstances
of the alleged i1j11y, including the
nanes and addresses of avail able

W t nesses and the nature and scope of
the 11111 anticipated. If a‘tlii1 is
made or s1it is brought against the
lisyred, the lhrsrred shall imrediately
forward to the 11111 every letter
demand, notice, summons, or other
process received by the lrs1r1ti or the
l1surei'y representative. The [1s11¢]d
shall conply with all provisions in
Section I11.

(Enmphasi s added.)

The parties agree that notice of the insured's
claim though nade within the tine designated by the
| i qui dati on order for "proof of clainms,” was not made prior
to August 21, 1992, the date coverage was term nated by the
order of liquidation; nor was it made prior to August 25,
1992, the date set by the receiver for reporting nedical

I nci dents. However, the policy provides that "[f]ornal



reports of nedical incident made by the Insured to the

Conmpany . . . shall be considered notice of claim"”
(Enmphasi s added.) The issue, then, is whether the insured
reported the "nedical incident,” his treatnent of Gay,
during the "policy period.” Kulkarni contends that the
policy period expired on January 1, 1993, the original
expiration date of the policy and that notice by Gay's
attorney on Novenber 17, 1992 was sufficient. The receiver
insists that notice was required to be given not |ater than
August 25, 1992, four days after coverage term nated and the
date set by the receiver pursuant to the order of
liquidation. |If the receiver's contention is correct, the
claimis barred, because no notice of a claimor a nedical

i ncident was given within the tinme allowed by the receiver's

order.*

The receiver's letter dated July 24, 1992, stated
that all nedical incidents nmust be reported to the receiver

not |ater than August 25, 1992. The receiver's letter dated

*Had the insured been able to purchase what is known as "long tai
coverage" fromthe liquidated insurance conpany, he would have had
coverage for incidents not reported prior to the termnation of his
policy. Tail coverage allows an insured to report a medical incident
after the term nation of his policy. 2 Row and H. Long, The Law of
Liability Insurance 8§ 12.02 (1992). The notice fromthe receiver dated
July 24, 1992, stated specifically that "Although the policy provides
physicians the option of electing the purchase of the Extended Reporting
Endorsenment (tail), because of the |iquidation, this option is not
avail able." However, the insured would have been protected had he, upon
receiving notice by the receiver, purchased a "clainms made" policy or
"retroactive coverage" from another insurer

-10-



August 17, 1992, adnoni shed the policyhol der that "you nust
abide by the witten notice requirenents of your policy."
Since the nedical incident was not reported within the tine
al lowed by the policy period as limted by the order of

| i quidation or as stated in the notice given by the receiver,
the claimis barred, if the action by the court and the

receiver is authorized by the Act.

The hol ding of the Court of Appeals that the trial
court had the authority to term nate coverage but not the
authority to reduce the tinme for filing notice of nedical
I ncidents, is not consistent wwth the statutory grant of
broad powers and discretion to the receiver. See Tenn. Code
Ann. 88 56-9-308(a); 56-9-310 and 56-9-311. The practi cal
effect of the Court of Appeals' finding that notice could be
given at any tinme within the original policy period would
result in a different reporting deadline for each claim
dependi ng upon the expiration date of each policy, and a
pi eceneal and protracted processing of clains inconsistent
wth the Act's stated principles of efficiency, econony, and
equity. See Tenn. Code Ann. 8§ 56-9-101. Statutory authority
to termnate coverage inplicitly authorizes the receiver to
require the performance within the shortened coverage period
of all acts, including submtting notice of a nedical

i ncident, which, by the terns of the policy, nust be

-11-



performed during the coverage peri od.

Ll

The notice requirenment inposed by the receiver was
aut hori zed by the Act and the order of |iquidation;
consequent |y, because Kulkarni failed to conply with that
requi renent, the claimis barred, and the claimwas properly

deni ed by the receiver.

The deci sion of the Court of Appeals is reversed,

and the judgnent of the trial court is reinstated.

Costs are taxed agai nst the appell ee,

Dr. Kul karni, for which execution may issue.

Rei d, J.

Concur:
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Anderson, C. J., Drowota and Wite,
JJ.

Birch, J. - Not participating.
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